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i 

AJIERITECH ILLISOIS’ JIOTIOS 
TO DlSZlISS PETIT105 FOR ,IRBITR-ITIOX’ 

Il!inois Belf Telephone Company (“Ameritech Illinois”). b\- its attome!s. respectfull! 

n:o’ves :!:e il~i:rois Commerce Commission to dismiss the petition of SCC Communjcarjons Carp 

I.,SCC” t for arbitration under section 252(b) of the Telecommunications Act of 1996 (“1996 

.is t!:is Commjssior has held. onlv telecol~~1~~unjcatiolls carriers are entitled to arbitration 

::::?er the ! 936 ..Icr. a:rd a psrition for arbitration b> an entity that is not a telecommunications 

can’::: mist be dismissed. (Section I beloxv.) The e\-idence, including KC’s petition for 

arbi;:.ation (“Pe:ition.‘) and other public documenis (for example. an SCC brief that admirted. 

“SCC ic no: a telecommunications carrier“), show that SCC is not a telecommunications carrier. 

(Sec;itx II below). 

I SCC’s peririon mistakenl!~ names SBC Communications Inc. as the respondent and as the eni@ with which 
SCC se&s an interconnection agreement. The proper respondent is Ameritech lilinois. As the Commission knc~s. 
Ameriiech Illinois is an incumbent local exchange carrier in Illinois, and SBC Co~nmunicarions Inc. isnot. This 
motion proceeds as if XC had conectly named Ameritech Illinois as respondent. 



There is another reason to dismiss XC’s Petition - a reason that stems from the fact that 

SCC is no! a telecn~;ununications carrier, but that is sui5cient in and of itself to require 

dismissal: As SCC repeatedly ackno\4edged in its recent application for certification to become 

a telecommunications carrier in Illinois, SCC does not provide and does not intend to provide 

telephone exchange service or exchange access in Illinois2 That, coupled with the fact that 

interconnection under the 1996 Act is only “for the transmission and routing oftelephone 

exchange service and exchange access” (17 U.S.C. 6 251(c)(2))- the very things that SCC states 

it does not and \vill not pro\.ide - means that SCC by definition is not see!iing interconnection 

unter 111s 1956 .Acr. SCC therefore xould not be entitled to arbitration under the 1996.4~1 eyen 

iii: \\~e:e a teIecoililnullications carrier. (Section III belolv.) 

.icc,ortingly. SCC’s petition should be dismissed fonhwith~ in order to spare the 

Co::;mi~sion and the parties die time and expense of litigating issues 11131 the Commission wili 

Im e :,I? occslon IO resolve. (Section 11’ below.) 

I. .I PETITIOZ FOR .IRBITRiTIOS LXDER THE 1996 ACT \lL-ST BE 
DI~\IlSSED IF THE PETITIOXER IS ?;OT A”TELECO~l~I~SIC.~TIOSS 
C.4RRIER”.1S DEFIKED IS THE 1996 ACT. 

In Docket 97 AB-001 the Illinois Commerce Commission denied a petition for arbitration 

under the 1596 .-kt “on the ground that [the Petitioner] does not meet the threshold requiremenr 

that it be a telecommunications carrier under the 1996 Act.” See Commission Order in 97 AB- 

001. Exhibit I hereto. at 5. That decision, jvhich had been advocated by Staff and recommended 

b!. the Hearing Examiner, rested on a limitation in the Act that is as applicable today as it was 

This motion cites to cenain statements in SK’s recently filed Application for Certificate IO Become a 
Telecommunicarions Carrier (Docket 00-0606). The morion does WI, however. rely in any ~a!’ on the fact that 
SCC is no! cenified as a xlecommunications carrier in Illinois. 
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then: The arbitrations that Congress provided for in the Act are available only to 

“telecommunications carriers,” as Congress defined that term in the Act. 

It is clear from the face of the 1996 Act that, as this Commission held, the entities to 

\vhich sections 25 1 and 252 of the Act apply are “telecommunications carriers.” For example: 

. The incumbent local exchange carrier’s duty to negotiate an interconnection 
agreement under the Act runs to “[tJhe requesting releconllllu,licario~zs canier.” 
47 U.S.C. 5 251(c)(l) (emphasis added). 

. The interconnection’that the jncumbent carrier must provide is “for the facilities 
and equipment of an\ requesting rrlero~llntj,ilicatjo,tr rar~+~.” 47 USC. 
$ 251(cj(2) (emphasis added). 

. Cnhundled access to ner\vork elements must be pro\-ided only to “any requesting 
iciecoillilllirlirario,ls cawier.” 47 U.S.C. 5 Xl(c)(S) (emphasis added). 

This repeated use of the words “telecommunications carrier” must be @\-en meaning. The 

c:atu~e cannot be applied as if Congress said “person” or “entity” instead of”~elecommu:lica:ioIlj 

carrier,” Th;is. as the Commission correct)>- held m 97 .4B-COl. “it is critical to the arbitration 

p:‘o;ess 11x [me Petitioner] stand as a telecommunications carrier under the 1996 Act” 

cEx!:&it I. at 4). and it is a “threshold requirement” of the Act (id. at 5) that the Petitioner bc a 

“I”1S~olilillUllicarjons carrier.” so that if SCC is not a telecommunications carrier, it is not entitled 

to arbjrratjon (or anything elsej under secrions 251 and 252 of the .4c1. and its Petition must be 

dismissed. 

As the Commission Staff put ii in irs Response 10 Ameritech Illinois’ Motion to Deny the Petition 
in 97 AB-001, ‘.lf the Commission were to derennine that [the Petitioner] is NOI a telecommunications carrier as 
defined b! ih? ACI. then Staff believes, as a maner of law, that [Petitioner] has no rights under Section 251 of the 
Acr and. consequentlv. would not be eligible for inrerconnec~ion under Section 251 or arbitration under Section 252 
of Ihe Act.” See Exhibit 2 herero. at :, 7. 



II. SCC IS XOT .4 TELECO~I~IUNICATIOSS CARRIER. 

A. The Law: Meaning of “Telxdmmunications Carrier” in the 1996 
Act. 

The 1996.4ct defines the terms that must be applied to determine xvhether SCC is a 

telecommunications carrier. First, section 3(44) ofthe Act defines “telecommunications carrier”: 

Telecommunications carrier.-The term “telecommunications carrier” means an) 
provider of telecommunications senices . . 

Then. section 3(-I@ defines “~~telecommunications service”: 

Tclecommunicarions service.-The term iitelecommunications service” means the 
offering of telecommunications for a fee direct15 to the public. or to such classes 
of users as to be effectiveI!- available directly to the public .’ 

?x:il:: thes: definitions together. SCC \vould be a “telecommunications carrier” entitled 

10 a;‘:,i;:s:i~n under the .kt if> and only if! it offered telecommunications for a fee direc//~~/o Liz 

: ., px:, :i. G?: IG si;cl; cks:s 01” lifers as to be effeciively a\-ailable directly- to the public 

.3s \\~e show in subsection B beloxv, SCC does not offer services directly to the public. 

Ra:li:r. i: s:lls its services IO telecommunicatioqs carriers. SCC will probably admit this (it has 

no al;s:xa;ive). bgr may argue that by selling its services IO telecommunications carriers. it offers 

them to “such classes of users” (i.e.. its carrier-customers) as to be “effectively available direct]! 

to the p;h:ic” (i.e.. SCC’s customers’ customers). The Federal Communications Commission. 

howe\.er. has already rejected that argument. 

InAr&7S&nxvirvz .S~,~slen~, Inc., 13 F.C.C.R. 21,585 (rel. Oct. 9, 1998) (Exhibit 3 

hereto): the FCC xvas called on to determine whether a company called AT&T-W was or \vas 

not a telecommunications carrier under the 1996 Act. A party named Vitelco argued that AT&T- 

For the sake ofcomplexness. we note the definition of”telecommunications”in section 3(43) ofthe Act. 
though we do not rely on the definition in this pleading! “Telecommunications-The term ‘telecommunications’ 
means the transmission. between or among points speofied by the user. of information of the user‘s choosing. 
u irhout change in the iorm or content of the information as sent and receiwd.” 
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SSI was a telecommunications carrier, on the theory that “because AT&T-SSI sells. to 

common carriers or consortia of common carriers nho sell telecommunications sewices directi! 

to the public. AT&T-SSI provides a telecommunications semice that is ‘effectively available 

directly to the public.“’ Id. 5 5. The FCC rejected Vitelco’s argument. The FCC held: “We 

disagree \vith Vitelco that the activities of AT&T-SSI’s customers are relevant to a determination 

whether .4T&T-SSI is a telecommunications carrier.. . As the Commission has previousl! 

held. the term ‘telecommunications carrier’ means essentially the same as common carrier. It 

does not. introduce a next concept \vhereby \ve must look to the customers customers to 

determil:: ke status of a carrier.” Id. 7 6. The United States Court of Appeals for the District of 

Co!u::;bla Circuit afiY:med the FCC’s decision. J?rgin Islands Tel. Corp. 1’. FCC. 193 F.3d 921 

(D.C. Ck 1999). 

7, i ntis. once rhis Commission concludes (as it must) that SCC does not offer its services 

..;;:?GI!~ ;a the public.” it makes no difference if SCC sells its services to others \vho in turn sell 

se:.~ic:s ;o ;he public. As a matter of conrrolling federal Iax: SCC is not a telecommunicarions 

cxri:r under the 1996 .4ct if SCC does not itself proyide telecommunications directly to the 

ybli:.“ 

B. The Facts: SCC Is Not A Telecommunications Carrier. 

The factual question, then, is whether SCC is or is not a telecommunications carrier as 

that term is defined in the 1996 Act. SCC answered that question in a brief it filed on 

5 Given that a company must offer telecommunications directly to the public in order to be a 
telecommur,ications carrier under the 1996 Act, one may fairly ask what is the import of the concluding phrase of 
section j(46) - “or to such classes ofusers as to be auilable directly to the public.” The D.C. Circuit answered this 
quesrion in its decision affirming the FCC’s order in the AT&T-W case. As the court explained_ the concluding 
phrase in section 3(46) can be read as reflecting a”distinction between serving the entire public and serving only a 
frmion of the public.” 19s F.?d at 926. Thus: to qualify as a telecommunications carrier under the 1996 Act: a 
company musk offer its services directly to the public, even if it thereby wws only a fraction of the public. 



February 12. 1999, in the Public Utility Commission of Texas. In that brief (Exhibit 4 hereto). 

the same SK Communications Corporation that is the Petitioner here stated: 

5 251 (c)(2) of the FTA [federal telecommunications act) does not require S\kBT 
to provide SCC unbundled access . . because KC is rzor II 
lelecortr,~~rr/ricalio/ls cavier.” (Exhibit 4 at 3) (emphasis added). 

That admission is dispositive - unless, of course, SCC could show that its business has 

changed in such a way since February of 1999 that it has now become a telecommunications 

carrier. SCC cannot make that shoxing. SCC’s Petition in this proceeding re\.eals that XC still 

is not a telecommunications carrier, and SCC’s recent public declarations about its business, 

including declarations SCC made to this Commission just t\vo months ago. confimr that fact 

;\ccordinf to SCC’s Petition 

SCC pro\-ides telecommunications senices that facilitate, enhance, and advance 
t!le provision of emergency sen’rces to end users of xireline. Avireless. and 
teiemarics (e.g. On Star and Automatic Crash Notification) senice providers. 
S~ecificall~~. SCC aggregates and transports such traditional and nontraditional 
eme:rency call traffic from multiple sen’ice providers to appropriate Selective 
Ro,utin_r Tandems where such traffic is then transported to the Public Safet! 
.-?ins\wring Points. (.PSAP’). Aggregating emergency call traffic reduces the 
number of facilities that must interconnect with the incumbent local exchange 
carriers’ (“ILECs”‘) Selective Routing Tandems. resulting in a more efficient use 
ofthe telecommunications net\vork. Such aggre_gation also reduces the ILEC’s 
administrative responsibilities: rather than coordmate and interconnect \vith 
muhiple sexice providers individually, the ILEC need only coordinate and 
interconnect virh SCC in order to handle the emergency call traffic from multiple 
service providers. In addition: SCC offers its semice provider customers and the 
interconnecting ILEC assurance that emergency call traffic \vill be passed to the 
ILEC’s Selective Routing Tandems through redundant, self-healing facilities 
provided by SCC. 

Not only will SCC provide efficient and reliable transport of emergency 
call traffic, but SCC also offers state-of-the-art database management senices 
through its 9-l-l SafetyNets” product offering. 

(Petition at S-4.) 

That passage makes clear-even if not as succinctly as SCCs statement in Texas that 

“SCC is not a telecommunications carrier” - that SCC provides semices to its “senice provider 
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customersI” WI directly to the public or to such classes of users as to be effectively available 

directly to the public.6 Moreover, SCC’s descriptions of itself and its business in otiier public 

documents confiml that SCC does not provide telecommunications directly to the public. 

hlerely bl xay of example: 

. On its website: SCC repeatedly identifies its customers as “Incumbent Local 
Exchange Carriers (ILECs), Competitive Local Exchange Carriers (CLECs), 
Integrated Communications Providers (ICPs) and M’ireless Carriers” who can 
“outsource their 9-1-l management requirements to us.” Exhibit 5: first page.’ 
See aLso id.. second page. SCC does not provide its services directly to the 
public. 

. In its September 14,200O. Application for Certificate to Become a 
Telecommunications Carrier in Illinois (“.4pplication”) (Exhibit 6 hereto). SCC 
acknowled,ced~ “SCC does not have any end-user telephone subscribers.” Id. at 8. 
9.s Rather, “.4s an agent for incumbent local exchange carriers, competitive local 
exchange carriers. integrated communications providers, and xireless carriers. 
SCC pro\,ides database management services natiomvide.” (Id. at 3.) 

In wm. the law is clear and the facts are clear: The only entities that are entitled to 

zrbjtrari~:; under rhe 1996 Act. as this Commksion correctly held in Docket 97 AB-001, are 

tetSi~::l::i;ll:iia:icnl carrjets. SCC is not a telecommunicarions carrier. It has said in so man\’ 

\\~nrts that it is not a telecommunications carrier. and all the evidence sho\vs it is not a 

rsleco:l::~ulljca~jons carrier. as the 1996 Act defines that term. because it does not pro\-ide 

6 Ko:e rhai in the first quoted senlence, SCC saj’s it facilitales, enhances and advances the provision of 
emergent! services to end usws oj’r~irelim, ~,ireless and relerl~oricspro~,iders. Here and elsewhere in its Petition. 
SCC - hz\,inf heen pur on noiice during the parties’ negotiations that its entitlemenr 10 arbitration would be 
challenged- refers to the benefits its services provide to “end users.” Ahvays: though. the end users are the 
cc~tomers of SCC’s customers; the) ax not served directly by SCC, as they \vould have IO be in order for SCC to 
qualif!, as 2 telecommunications carrier. 

7 Exhibit 5 is a set of print-outs from SCC’s \rebsite at www.scc911 .com. Most ofthe pages in Exhibit 5 are 
no, cited in this motion, bui are included in the e~eni that the Hearing Examiners may wish addiiional iniormation 
about SCC. Taken as a whole. Exhibh 5 corroborates throughout that SCC is nor a relecommunications carrier. 

I Exhibit 6 include’s the Application itselfand one ofrhe Appendices 10 the Applicalion. We have numbered 
the pages comprising Exhibit 6 for ease ofreference. 
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telecommunications directly to the public. SCC therefore is not entitled to arbitration under the 

1996 Act. and its Petition should be dismissed. 

III. XC ALSO IS XOT ENTITLED TO ARBITFUTIOS USDER THE 1996 
BECAUSE IT DOES NOT SEEK IXTERCOSSECTIOX U‘NDER THE 1996 ACT. 

There is another reason that SCC’s Petition should be denied: SCC claims to be seehing 

interconnection under the 1996 Act. In reality, ho\vever, what SCC is seekiq is not 

interconnection as that term is defined in the 1996 Act. 

SCC states (at page 5 of its Petition): 

In order to provide the aforementioned aggregation. transport, and database 
management ser\.ices. SCC must interconnect its net\vork xvith the ILECs that 
hwe connections with and provide 9-l-l senices to the PS.kPs. Thus,pwszranr 
TO il;e .4cr. SCC seeks fo itmxmnecl iis mht.or.k wirh SBC’s ?WhRX'k at e\‘er! 
SBC Se1ectix.e Routing Tandem in SBC’s operating territories. SCCseeks lo 
jnlercowec/ wiri? SBC S Se1ecrir.e Ronring Tunden~s~ just as other competitive 
carriers do to proyide their end users \vith emergency sen?ces. In addition. KC 
,xc?k~ 10 i~!e~onwcr irs .1LI nodes wiri~ SBC’s .4LI nodes (i.e.. AL1 Steering or 
Dynamic .aLI Cpdates) so that PSAPs can access location infomration ofthe end 
rs:rs of \vireless and telematics senke proGders where such information resides 
in SCC’s ,qLl nodes. (Emphasis added.) 

Thus. SCC claims to be seeking interconnection under the 1996 Act. Under the 1996 

Act. ho\?e\~er: interconnection is. by definition, “for the transmission and routing of /ele$~one 

c.wi~~-~vgc .rr;wicc and crclxrnge uccess.” 47 U.S.C. 5 253 (c)(Z)(A) (emphasis added). SCC does 

not pro\.ide - and has no intention to provide-telephone exchange sen?ce or exchange access. 

In the Texas brief referred to above, SCC flat out admitted that it does not (and cannot) 

interconnect under section 251(c)(2) of the Act. SCC said, “The provisions gox’eming 

interconnection under the FTA are inapplicable to SCC; therefore, SCC does not seek to 

‘interconnect’ under 5 251(c).” Exhibit 4: at 13. See also id. at 4 (‘SCC is not claiming rights to 

interconnect under 5 25 1 of the FTA”). 
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In its Illinois Application, SCC repeated]!, states that it does not provide long distance toll 

senices or local exchange dial tone senices and does not intend to provide such services (e.g.. 

Exhibit 6 at 1 I 2; 4) m7d that SCC “does not onn, operate or maintain any local access lines” (id. 

at 6. 9). Thus. SCC does not provide, and by its own declaration \vill not pro\-ide, telephone 

exchange service or exchange access in Illinois. From that it necessarily folloxvs that SCC is not 

seeking interconnection under the 1996 Act, and therefore that SCC is not entitled to arbitration 

under the 1996 Act. 

I\‘. SCC’S PETITIOS SHOULD BE SUl\l.4RILY DEXIED SO TH.4T THE 
CO3121JSSJO~ .&SD THE PARTIES DO XOT XEEDLESSLJ’ SPEXD TI\IE 
.4SD 1IOSEY LITIG,ITISG ISSUES THAT THE CO~I\IISSIOS 1YILL H;I\‘E 
SO OCC-ISIOS TO RESOL\‘E. 

Because SCC is the Petitioner. it is SCC’s burden to prove it is a telecommunications 

carrier. no; .4merit:ch Illinois’ bu:den to pro\-e it is not. E,g.. Del l’erchio I’. Consero. Inc.. 2?0 

F.?Z 97:. 979 (.i’,, Cir. 2000) (the party invoking a tribunal’s jurisdiction bears the burden of 

~:wi::; t!:z: 111s case is properly in that tribunal): Enberg 1’. Park Ci~~.\lobiie Home. Inc., 1996 

\K : 3SSl (ill C.C. 1fzrch 23. 1991) (imposin_g on the complainant the burden to prove the 

iaz~s ti:a; \\~o.u!d bring the case \vithin the Commission’s jurisdiction). .411 tbe evidence available 

to .imeriiech I!linois indicates that SCC is not a telecommunications carrier. No\\-, SCC xvi11 

haye an opportunit! in its response to this motion to overcome that evidence and shoxv that it is a 

teleconxmunicarions carrier: that is, that it does offer telecommunications senices for a fee 

directl! to the public. If SCC cannot make that sho\ving, Ameritech Illinois strongly urges the 

Hearing Examiners to dismiss SCC’s Petition mxv, rather than unnecessarily burdening the 

parties and the Commission with demanding litigation over the fifty issues that SCC has set forth 

in its Petition. 



Indeed, while resolution of the issues set forth in SCC’s Petition ivould do nothing to 

promote local exchange competition in Illinois-because SCC is not engaged in and vi11 not be 

engaged in competition in the local exchange market - a prompt dismissal of the Petition would 

serve a pro-competitke purpose: It xvould enable SBC’Ameritech personnel \vho would 

otherwise be tied up in this proceeding (including, for example, interconnection negotiators and 

subject matter experts who xork on interconnection negotiations and arbitrations) to deyote their 

attention to interconnection arraqements xvith companies that are telecommunications carriers 

enri::?? to agreements under the 1996 Act. Negotiations under the Act (let alone arbitrations) are 

an s\-a-aordinaril!~ demanding and time,consuming enterprise. SBC,‘Ameritech has de\.oted tens 

of:housa!:ds of personhours 70 such negotiations. and is currently in the process of negotiating 

a;prozimately I 100 interconnection agreements throughout the SBC;Ameritech region. It ill 

ser\ es 1115 purposes of the 1996 .4c7 70 burden the process with additional negotiations and 

arKI:-a:ior,r \vi;h entities that do not meet the threshold requirement that Congress has established 

ad :I;37 Ihis Commission enforces. 

-iccordingl!.. Ameritech Illinois respectfully suggests that the Hearing Examiners 

)zmeed as f@llo\vs: 

1. Set a tight. but not unreasonablez schedule for further briefing on .4meritech 

Illinois’ motion. Ameritech Illinois proposes that responses to the motion be due in hand on 

December 30. 2000, and that Ameritech Illinois’ reply be due in hand on December 22,200O. 

9 -. Defer the due date for Ameritech Illinois Response to the Petition from 

December 29.2000, until after Ameritech Illinois’ Motion to Dismiss has been decided. In 

nomlal litigation. a defendant is not required to ankver a complaint until afier its motion to 

dismiss has been decided. and there is nothing to be said here for requiring Ameritech Illinois to 
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undertake the \vorh necessary to prepare its response \vhile this obviously substantial motion to 

dismiss is pending. Under section 252(b)(3) of the 1996 Act, responses to arbitration petitions 

are optional. Consequently, it \vould be permissible for the Commission to receive Ameritech 

Illinois’ response more than 25 days after the Commission received the Petition. (To the extent 

that Ameritech Illinois may \sish to set forth any issues for arbitration in addition to those set 

forth in SCC’s Petition, ho\vever, Ameritech Illinois will do by December 29,ZOOO.) 

3. .4meritech Illinois recognizes that even if the Hearing Examiners are disposed to 

dismiss SCC’s Petition. they may be reluctant to do so at this stage of the proceedings out of 

concern that if the Commission \vere to disappro\-e the dismissal. the schedule for this 

proceeding \vill ha\-e been thro\vn off track. That concern. \vhile understandable. xould be an 

un:;7nc:xxe reason for going forward with demanding and time-consuming proceedings that will 

in a:1 proba’bili~!~ come to naught. Ameritech Illinois therefore suggests that if the Hearing 

Esa::;iners are fa\~orahl~ disposed to Xmeritech Illinois’ motion: the Hearing Examiners solicit 

IiiS p;i:i’ a_rreement to extend the date by which the Commission must conclude this 

pro:eeZing. so as to allo\\ time for a final Commission decision on the motion to dismiss before 

proceeding \\~~I!I the merits. Such extensions of section 252(b) arbitrations are not uncommon. 

and do not lead to FCC preemption under section 252(e)(5) ofthe 1996 Act or to any other 

untoward consequence 



For the foregoin :rasons: Ameritech Illinois respectfully urges the Commission to 

proceed as proposed above and to dismiss SCC’s request for arbitration 

Dated: December 13.2000 Respectfully submitted, 

AMERITECH ILLINOIS 

/:, . /‘yJ 

Ssnc~; -4. IVirtebort 
.kn:rlisih Illinois 
‘25 KSSI Rzndo!ph Street 

! Chicago. Iilinois 60606 
(:I’) 7’7-4j17 
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